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This composition is not described in the prior art cited by the Examiner under 35 
U.S.C. § 103(a). In particular, nothing in the three prior art documents cited by the Examiner 
direct the selection of those surfactant systems with at least one paracrystalline phase 
appearing above 30°C and remaining up to at least 45 °C because the prior art does not 
describe any paracrystalline phase and the prior art does not describe a foaming cream 
composition. 

Dahms (U.S. patent 5,91 1,981) describes surfactant-containing liquids that upon 
dispersion with air or gas yields foam (for example, shaving cream) (see col 1, lines 5-15 and 
39-50). Therefore, Dahms is completely different from the claimed invention, which is 
directed to a cream composition. 

In addition, while Dahms does describe hexagonal structures (col. 2 and Figures 2-4), 
these hexagonal structures are bubbles resulting from the dispersion of a air into a surfactant 
liquid but are not a paracrystalline phase as required in the present claims. 

This description of Dahms is consistent with actual physical data, which is attached 
hereto in a Declaration under 37 C.F.R. 1.132. In this Declaration, Ms. Aubrun prepared a 
formulation according to the description in column 12, line 64 to column 13, line 13 in 
Dahms . As clearly shown in Exhibit 1 of the Declaration, the Dahms composition is liquid, 
whereas the composition prepared in Example 1 of the present application was a cream 
composition (see Exhibit 2 of the Declaration, which compares the Dahms composition to the 
Example 1 composition). 

In addition, Ms. Aubrun conducted microscopic analyses of the Dahms liquid 
composition and observed that the Dahms composition did not contain a hexagonal phase, 
which is completely different from the present Example 1 composition, which possessed the 
hexagonal phase (see Exhibit 3- A) and B) are the Dahms composition, the photograph at the 




bottom of Exhibit 3 is the present Example 1 composition). The structures shown in the 
photograph corresponding to the present Example 1 composition in Exhibit 3 are 
characteristic of the hexagonal phases as demonstrated by the attached two publications. In 
the first publication (The Aqueous Phase Behavior of Surfactants, Robert G. Laughlin, 
Academic Press, 1996), the Figure A4.5 in the Appendix 4 shows the "oily streaks" 
characteristic of the hexagonal phase. In the second publication (Brown, G. H. (ed.) (1975) 
Advances in Liquid Crystals, Academic Press) on pages 14 and 15, Table 1 summarizes the 
characteristics of various crystalline phases— see, for example, items 4, 5, and 6 relating to 
hexagonal structures and the "Shorthand description of the supposed Structure" in column 4 
of that Table. Characteristics of hexagonal phases are further discussed on pages 18-19 of 
this second publication. 

Combining Erilli (U.S. patent 5,629,279) and Ribier (U.S. patent 5,601,833) with 
Dahms does not compensate for Dahms ' deficiencies. 

In particular, Erilli describes a liquid detergent composition with water soluble 
nonionic surfactants: "[a]ll of the aforesaid ingredients in this light duty liquid detergent are 
water soluble or water dispersible and remain so during storage" ( col. 7, lines 1-3 of 
Erilli ). Therefore, like Dahms . Erilli does not describe a paracrystalline phase (see page 10, 
lines 20-23 of the present specification, which describes that a paracrystalline phase 
comprises a water-soluble surfactant and a water-insoluble surfactant) or a foaming cream 
composition as in the present claims. 

Ribier (U.S. patent 5,601,833) describes compositions containing multiple dispersions 
of active agent-containing lipid vesicles (see col. 2, lines 10-53). However, Riber . like 
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Dahms, Erilli . does not describe a paracrystalline phase or a foaming cream composition as in 
the present claims. 

Therefore, the combination Dahms . Erilli . and Ribier does not provide any description 
or suggestion for the present claims, which provide foaming cream compositions with a 
surfactant system such that at least one paracrystalline phase of the direct and/or cubic 
hexagonal type appears when the temperature increases above 30°C and remains present up 
to at least 45 °C, and an active agent. The fact that all three prior art references are directed to 
distinct compositions from that which is provideD in the present claims precludes any 
motivation to modify the teachings of the prior art to arrive at the claimed invention. The 
present invention is not merely optimization of the surfactant system as has been asserted by 
the Office (page 5 of the Official Action, paper no. 9) but a distinct and patentable invention 
that was not described in any way by the prior art. 

Likewise, the combined descriptions of these three prior art documents does not 
provide any reasonable suggestion for the attendant thermal stability properties of the 
foaming cream composition when formulated to include such a surfactant system. 

In light of the foregoing, the present claims are not obvious in view of Dahms . Erilli 
and Ribier and as such Applicants request withdrawal of the rejection under 35 U.S.C. § 103. 

The Office Action objected to claim 3 for failing to further limit the subject matter of 
claim 1 . Although Applicants disagree with this objection for at least the reason that the 
relevant properties of the claimed compositions are not limited to the values set forth in claim 
3, Applicants' canceling claim 3 renders this objection moot. Accordingly, Applicants 
respectfully request that this objection be withdrawn. 
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Applicants request that the Examiner consider (and initial as having been considered) 
all references submitted with the Information Disclosure Statement filed June 13, 2002. In 
particular, Applicants note that WO 99/51716 was not initialed in the returned signed copy of 
the PTO Form 1449 attached to the Office Action, Paper No. 9. Therefore, a copy of this 
PTO 1449 indicating that WO 99/51716 has been considered is requested. 

Applicants submit that the present application is in condition for allowance. Early 
notice of such allowance is requested. 

Respectfully submitted, 

OBLON, SPIVAK, McCLELLAND, 
MATER & NEUSTADT, P.C. 




Richard L. Treanor, Ph.D. 
Attorney of Record 
Registration No. 36,379 



Daniel J. Pereira, Ph.D. 
Registration No. 45,518 
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Tel#: (703)413-3000 
Fax #: (703) 413-2220 
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A4.5. Common textures of the hexagonal liquid crystal P*«* H- ™£ formed 
evaporation of water from a 20% potassium laurate so ution (140x) l4 ^E^™£ 
f70^ 15 Angular texture (70x). Note absence of pinwbeels. 16. Zone of uniform extinction 
S3" Lin^Tith pilars crossed; right - uncrossed 45°. 17. Batonnets of hexagonal in liquid 
S^oK) 18 "OHy breaks" of hexagonal in liquid phase (280x). 19. Non-geometnc, no«- 
S^agoL phase (30% sodium pdmitate, 140*). 20. Stations m no-geometric texture 

(70x). 

Isothermal studies. In recent times the examination using NMR of mixtures in 
which D 2 0 replaces H 2 0 as the solvent, that have been equilibrated at a particular 
temperature, has been widely used during phase studies. The collection and analysis of 
the spectral data upon which phase identification is based are described elsewhere 
113 141 The combination of powder X-ray data with NMR data constitutes a powerfu 
means of both determining and identifying phase structure. One may (on rare occasion) 
find that phases separate cleanly under the influence of gravity, and then classical 
isothermal analytic methods are appropriate. Application of strong gravitational fields 
to accelerate separation is, however, dangerous (Section 4.17.5). 

Ideally the preliminary studies of mixtures using isoplethal methods would be 
followed by isothermal swelling studies which provide quantitative data regarding 
phase boundary eompositions. Since such a method does not presently exist, that 
approach is reserved for the future. 



A4,6 Evaluating the quality of phase diagrams 

Since 1 875, the Phase Rule has provided a solid thermodynamic basis for evaluating the 
quality of a phase diagram. Phase diagrams that do not conform to the Phase Rule may 
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TABLE I 

Common Lyotrofic Liquid Crystalunb Phases 1 



Type Basic structure 



Shorthand description 
of the supposed structure 



Optical Alphabetical notation 
properties Luzzati Wiosof Ekwall 



biases cliaracterized by one-dimensional periodicity; layer structures. 
Structural aTran^mcnt displaying Tftragg spacing ratio 1:1/2:1/3 
1. Neat phase **soap 



boi1cr*3 neat soap" 



Single layered neat 
phase 



3. Mucous woven phase 



Lamellar, double 
layers 



Coherent doubtc layers of amphiphilic 
molecules with the polar groups in the 
interfaces with the intervening layers of water 
molecules 

Coherent single layers of amphiphilic molecules 
oriented with the polar groups towards 
opposite interfaces with the intervening layers 
of water molecules 
Coherent double layers of amphiphilic 
molecules with the polar groups in the 
interfaces with the intervening layers of water 
molecules 

?hases characterized by two-dimensional periodicity. Particle structures. 
Structural arrangement displaying Bragg spacing ratio J : l ^3 ; 1 ^ 



Lamellar, single 
layers 



Lamellar, double 
layers 



Anisotropic JL 
LL 
U 

Anisotropic 



Slightly 
anistropic 



G D 



4. Middle phase, normal 

5. Middle phase, reversed 



Hexagonal complex 
phase, normal 



Two-dimensional 
hexagonal 



Two-dimensional 
hexagonal 



Indefinitely long, mutually parallel rods in 
hexagonal array, with a hexagonal or circular 
cross-section; the rods consist of more or less 
radially arranged amphiphilic molecules 

Indefinitely long, mutually parallel rods in 
hexagonal array* possibly consisting of a 
double layer of amphiphilic molecules 
surrounding a core of hydrated poJar groups 
and water and located in a water continuum 



Anisotropic Hi 
Anisotropic Hj 



Anisotropic He 



Mi 
Mi 



B 
F 



Structural arrangement displaying one or two sets of Bragg spacings in ratio 1 : 1/2: 1/3 



Rectangular phase, 
normal 



3 



8. Square phase, normal 
"white phase** 

9. Square phase, reversed 

Phases characterized by tbTce-dimcnsional periodicity 
Structural arrangement displaying cubic symmetry 



Two-dimensional Indefinitely long, mutual ly parallel rods in 
orthorhombic orthorhombic army, and with a rectangular 
cross section 
Indefinitely long, mutually parallel rods in 
tetragonal array and with a square cross 
section 



Two-dimensional 
tetragonal 



10. 



II. 



12. 



13 



Optically isotropic 
mesophase, normal. 
"Viscous isotropic 
phase," norma) 
Optically isotropic 
mesophase, reversed 
"Viscous isotropic 
phase," reversed 
Optically Isotropic 
mesophase, normal 



Optically isotropic 
mesophase, reversed 

14. Optically isotropic 
mesophase, normal 

15. Optically isotropic 
mesophase, reversed 



Body centered 
Space group 
la 3d 



1 Body centered 

Possibly space 
group f*m3n 

2 Space group 

unknown 

1 [Face centered, 

I body centered 

2 j or primitive 



Short rod I ike elements (axial ratio near 1) 
joined in threes at each end to a three- 
dimensional network; two networks 
interwoven but unconnected 



Possibly, spherical aggregates caged within a 
network of short rodlike elements joined in 
threes at one and in fours at the other end. 

Structure unknown 

Polyhedric spherical aggregates in aqueous or 
lipophilic continuum. The existence of these 
structures not proven 



Anisotropic H 

Anisotropic 
Anisotropic 

Isotropic O 
Isotropic Q 

Isotropic 

Isotropic 
isotropic 



Vx 



Sic 



c 

K 

n 



k 
ii 

la 



- Optically isotropic liquid phases are designated S (by Winsor) and L (by Ekwall); S k and L A denote aqueous solutions, S 2 and L a solutions 
n organic solvents. 



ty-cpud Cryst^U (Mltf) 
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DockctNo.211813US0 

IN THE UNITED STATES PATENT & TRADEM ARK OFFTC.E 
IN RE APPLICATION OF 

Elisabeth PICARD-LESBOUEYRlES. etal. : EXAMINER: JIANG 

SERIAL NO: 09/941,589 

FILED: MARCH 27, 2001 : GROUP ART UNIT: 1617 

FOR: FOAMING COSMETIC CREAM FOR TREATING 

GREASY SKIN AND METHODS FOR USING THE SAME 



DECLAR AT TQN UNDER 37 C.F.R ^1.1^ 

»s o D sr R of patents ^ irademarks 

SIR: 

Now comes Odile AUBRUN who deposes and states that: 

1. laznagraduateof ^^ V,..,. A* f ^fr* / >„,>, 
and received my cl^J in the yea r 

2. I have been employed by L'OreaJ for $ years as 

3. 1 performed the following experiments. 

4. The following data demonstrate that a formulation prepared according to 
the description in U.S. Patent no. 5,91 1,981 is a transparent solution and not a 
foaming cream composition. The following data also demonstrate that the 
formulation according to U.S. Patent no. 5,91 1 ,98 1 did not have a hexagonal phase. 

5. A formulation according to the description in column 1 2, line 64 to column 
13, line 13 in U.S. Patent no 5,911,981 was prepared as follows: 



l 
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Ingredient 


% by weight 


Sodium lauryj ether sulfate 2.2 OE 


1.2 


Cocamidopropylbetaine 


5.2 


Sodium lauroyl lactylate 


1 


Demineralized water 


81*6 



6. The resultant formulation was a transparent solution with a very low 
viscosity at 20°C compared to the solution at 45*C. A photograph of this solution is 
shown as Exhibit 1 . 

In addition, a side-by-side comparison of this solution relative to the 
formulation prepared in Example 1 of the above-identified application is shown as 
Exhibits. In this photograph, the foaming cream of Example 1 of the above- 
identified application is shown on the left, whereas the solution prepared according to 
the formulation in paragraph 5 above is shown on the right. As readily apparent the 
prepared fonnulation according to U.S. Patent no 5,91 1 ,98 1 is a liquid while the 
formulation of Example 1 of the above-identified application is a white cream. 

7. The solution of paragraph 5 was also analyzed by optical microscopy at 
45°C using white or polarized light Photographs of the optical microscopic analyses 
are shown as Exhibit 3 where A) is the photograph of the solution in white light and 
B) is the photograph of the solution in polarized light. As is clearly evident in these 
photographs, the solution prepared according to U.S. Patent no 5,91 1,981 did not - 
possess the characteristic texture of a hexagonal phase, which are oily shiny streaks. 
For comparison, a photograph of a fonnulation from Example 1 of the present 
application analyzed under polarized light at 45°C is attached as Exhibit 3 and shows 
the characteristic texture of a hexagonal phase (oily streaks). 
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8. 1 declare further that all statements made herein of are of my own 
knowledge are true and that all statements made on information are believed to be 
true. Further that these statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or imprisonment, or both, 
under Section 1001 of Title 18 of the United States Code and that such willful false 
statements may jeopardize the validity of this application or any patent issuing 
thereon. 



Odile AUBRUN 



Date 
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